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The documents reviewed included the CEOs’ and
Other NEOs’ employment agreements, as well as the com-
panies’ policies, equity plans, annual bonus plans, retire-
ment plans, deferred compensation plans and proxy
disclosures.

What the Analysis Revealed

Overall. The average value of change in control bene-
fits provided to CEOs and Other NEOs increased in 2011
by 32%. This is primarily because of the increase in long-
term incentive values, which are largely based on the
stock price of the company.

Equity-based compensation. More companies are
requiring a double trigger to accelerate vesting. Similar
to 2009, 85% of companies have at least one equity plan
(options, restricted stock, etc.) that uses a single trigger
to activate change in control provisions, generally result-
ing in accelerated vesting. In a single-trigger scenario,
only a change of control must occur; the executive need
not be terminated. In 2011, 53% of companies have at
least one equity plan that uses a double trigger (change
of control and termination of employment) compared
with 28% in 2009.

Severance benefits. Similar to 2009, most CEOs and
Other NEOs are entitled to receive a cash severance pay-
ment on termination in connection with a change in con-
trol. The most common cash severance multiple for CEOs
remained steady at three times compensation (51% in
2011 and 52% in 2009). The prevalence of Other NEOs
entitled to a cash severance multiple of three times com-
pensation decreased to 20% in 2011 as compared with
26% in 2009. Fifty-eight percent of Other NEOs in 2011
were entitled to a severance multiple between two and
three times compensation compared with 51% in 2009.

Retirement benefits. The percentage of companies that
provide at least one executive with an enhancement in
retirement benefits decreased to 52% in 2011 compared
with 59% in 2009.

Gross-up for 280G excise tax. Forty-nine percent of
CEOs and 47% of Other NEOs are entitled to receive
“gross-up” payments. Compared with 2009, this is a
reduction from 61% and 58%, respectively. Fifty-one
percent of companies that currently provide an excise tax
gross-up or modified gross-up payment indicated they
intend to phase out, or completely eliminate, excise tax
gross-up payments in the future.

Quantification of Benefits

One of the main goals behind the SEC executive com-
pensation disclosure rules is transparency. As discussed
above, one requirement is for companies to quantify any
parachute payments the CEO and Other NEOs would
receive on a hypothetical change in control at year-end.

After reviewing the data in the Potential Payments on
Termination or Change in Control section, as well as
other sections of the executive compensation disclosure,
we calculated the average value for certain typical para-
chute payments.

Total Benefit Values for CEOs

On average, CEOs of the top 200 publically traded com-
panies are entitled to change in control benefits of
$30,263,141. This is a significant increase from
$22,987,661 in 2009 but still lower than $38,355,523 in
2007, primarily because of the change in long-term
incentive values. The value of long-term incentives is
largely driven by fluctuations in the stock market.
Common benefits in the “other” category include health
and welfare benefits continuation, outplacement services,
financial/tax planning services, country club dues and
life insurance.

The percentage of the average total value for each type
of benefit received by the CEOs of companies in all 10
industries is shown in Figure 1.

The average total values of Change in Control bene-
fits paid to CEOs in 2007, 2009 and 2011 are shown in
Figure 2.
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Figure |. The percentage of the average total value for each
type of benefit received by CEOs.

Total Benefit Values for Other NEOs

On average, Other NEOs are entitled to change in control
benefits of $10,822,114. This is a significant increase
from $7,975,671 in 2009 but still lower than $13,191,635
in 2007 primarily because of the change in long-term
incentive values.

The percentage of the average total value for each type
of benefit received by the Other NEOs of companies in
all 10 industries is shown in Figure 3.

The average total value of Change in Control benefits
paid to Other NEOs in 2007, 2009 and 2011 is shown in
Figure 4.
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Figure 2. The average total values of change in control
benefits paid to CEOs in 2007,2009 and 201 I.
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Consumer Discretionary ~ $8,516,511 $1,683,333 $33817,834  $191,247 $1,421,182 $398,786 $46,028,894  $24,924757  $41,323,634
‘Consumer Staples 7,279,620 1,387,932 15,561,144 917,699 997,770 377,176 26,521,341 23,075,528 33,196,124
Energy 7,887,031 633479 27,715,068 1,906,902 1,952,831 213,119 40,308,430 34,764,705 54,870,066
Financial Services 6,061,019 662,500 11,197,230 2,084,704 2,281,921 39,254 22,326,628 17,640,937 63,304,908
Healthcare 13,564,987 391359 15857,884 518,849 4,990,173 57,324 35,380,576 27,474,558 34,112,916
Industrials 7,029,014 957,305 21,818,691 1,225,370 2,099,348 50,707 33,180,435 31,494,718 40,438,508
Information Technology 3472664 834,750 18,154,051 795,151 440,304 97,953 23,794,874 14,459,816 19,793,423
Materials 13,729,924 307,290 15,519,576 4,248,358 2,802,817 87,057 36,695,022 24,444,290 32,689,197
Telecommunications 4274296 491,384 10,437,768 23968 601,975 151,921 15,981,313 9,638,342 29,793,648
Utilities 7,389,035 557,897 9,525,256 2,071,742 2,093,504 776,464 22,413,898 21,958,960 31,115,223
2011 Weighted Average $7,920,410 $790,723 $17,960,450 $1,398,399 $1,968,182 $224,976 $30,263,141 nla nla
2009 Weighted Average $8,147,206 $796,688 $9,874,297 $1,710,842 $2,093,842 $364,787 nla $22,987,661 nla
2007 Weighted Average $8,351,082 $1,115,744 $21,357,485 $2,773,627 $4,415292 $342,293 nla nja $38,355,523

Change in Control benefit values for CEOs by industry.

Excise Tax Protection

Under the “Golden Parachute” provisions under Code
Section 280G, a payment to an executive exceeding the
“safe harbor” limit results in a 20% excise tax on the exec-
utive and a disallowance of the tax deduction to the
corporation.

Companies may address this excise tax issue in one of
the following ways:

e Gross-up: The company pays the executive the
full amount of any excise tax imposed. The
gross-up payment thereby makes the execu-
tive “whole” on an after-tax basis. The gross-up
includes applicable federal, state and local taxes
resulting from the payment of the excise tax.

o Modified gross-up: The company will gross up
the executive if the payments exceed the safe
harbor limit by a certain amount (e.g., $50,000)
or percentage (e.g., 10%). Otherwise, payments
are cut back to the safe harbor limit to avoid any
excise tax.

e Cutback: The company cuts back parachute
payments to the safe harbor limit to avoid any
excise tax.
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Figure 3. The percentage of the average total value for each
type of benefit received by Other NEOs.
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Figure 4. The average total value of Change in Control
benefits paid to Other NEOs in 2007,2009 and 201 I.
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Consumer Discretionary ~ $4,850,761  $457,726 $12,647,799 $40,733 $1,363,966 $148,911 $19,509,897 $10,376,227 $16,649,804
Consumer Staples 2,421,879 539,406 4,736,005 470,423 328,134 150,089 8,645,936 6,653,298 11,853,356
Energy 2,317,169 376474 7125703 786,996 735635 82,680 11,424,657 11,309,103 13,269,244
Financial Services 3,411,079 421260 5775720 292,556 936,096 21,487 10,858,197 6,074,436 25,458,218
Healthcare 2,804,704 188,325 5,333,258 678,662 1,040,388 59,699 10,105,035 10,491,323 14,442,903
Industrials 1,845,325 446,918 6,999,392 722,655 646,199 281,868 10,942,357 8,228,893 9,152,277
Information Technology 1826570 222716 7229696 636,146 372,246 25062 10,312,436 6,720,017 10,725,572
Materials 4,486,838 100,047 5,163,747 1,195742 1,581,957 61,424 12,589,754 8,691,287 11,568,100
Telecommunications 1,579,900 161,764 3,620,278 15,799 83,604 46,362 5,507,706 4,217,347 9,087,586
Utilities 2,798,898 126,528 2,660,989 1,016,182 1,557,302 130,003 8,289,903 7,062,790 9,275,447

2011 Weighted Average $2,825,947 $306,001 $6,142,638 $584,471 $861,446 $101,521 $10,822,114 nia nfa

2009 Weighted Average $3,054,700 $263,563 $3,165,153 $643,929 $743,230 §105,097 nla $7,975,671 nla
2007 Weighted Average $3,240,801 $387,913 $6,786,002 $1,203,622 $1,426,467 $146,830 nla nia $13,191,635

Change in Control benefit values for Other NEOs by industry.

e Jalley provision: The company cuts back para-
chute payments to the safe harbor limit if it is
more financially advantageous to the executive.
Otherwise, the company does not adjust the pay-
ments, and the executive is responsible for pay-
ing the excise tax.

e None: Some companies do not address the excise
tax; therefore, executives are solely responsible
for the excise tax.
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Figure 5. Prevalence of excise tax protection provisions for
CEOs in 201 1.
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Figure 6. Prevalence of excise tax protection provisions for
Other NEOs in 201 1.
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Excise tax protection for CEOs by industry.

Many companies have chosen to eliminate the use of
excise tax gross-ups from executive agreements, which is
likely because of pressure from shareholder advisory firms.

The prevalence of excise tax protection provisions for
CEOs in 2011 is shown in Figure 5.

The prevalence of excise tax protection provisions for
Other NEOs in 2011 is shown in Figure 6.

The decline in the prevalence of excise tax gross-up
protection for CEOs and Other NEOs from 2007 through
2011 is shown in Figure 7.
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Figure 7. The decline in the prevalence of excise tax gross-up
protection for CEOs and Other NEOs for 2007,2009 and 201 1.
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Excise tax protection for Other NEOs by industry.

How Companies Should Use These Results

Excise tax gross-up alternatives. Companies may not be
aware of the different ways in which excise tax protection
can be structured for its executives. Even if a company is
not inclined to offer a 280G gross-up, or has decided it
does not want to fight the gross-up battle with the share-
holder advisory firms, there are still strategies that can be
employed to minimize the exposure to the executive
without costing the company.

Benchmarking. Benchmarking existing plans against
other companies’ plans will help validate existing benefits
or expose opportunities to adjust change in control
arrangements. Boards of directors and Compensation
Committees are sensitive to the perception that they
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provide excessive change in control benefits relative to
their peers or offer benefits that conflict with maximiz-
ing shareholder value.

There may also be strategic reasons a Compensation
Committee would benchmark compensation arrangements.
The original purpose of termination protection was to ensure
that executives evaluate every opportunity, including an
acquisition, to maximize shareholder value, not just how
such an event would affect their personal circumstances. By
addressing change in control provisions in executive com-
pensation packages, boards and shareholders can be assured
that executives will approach the intricacies of negotiation
without the distraction of personal considerations.

Additionally, Compensation Committees use para-
chute payment arrangements as a tool to attract qualified
candidates to executive positions and to reward top per-
formers for the successful results of their strategies.

Conclusion

In response to pressure from shareholder advisory firms
and others, the way Compensation Committees structure
executive compensation arrangements, particularly ter-
mination protection, is changing. The value of a compa-
ny’s stock, as reflective of a company’s performance,
continues to drive the value of change in control benefits.
Some companies, in response to pressure from the share-
holder advisory groups, have completely eliminated
excise tax gross-ups but may not realize that executives
and the company can be protected in other ways.

As the scrutiny placed on executive compensation
increases, so too must companies continue to be diligent
in designing and implementing their compensation
arrangements. They must be competitive with peers so
they can attract and retain their talent but must continue
to maximize shareholder value and manage third-party
perceptions of their pay practices. It is a tightrope that
companies must walk and will have to continue to maneu-
ver for the foreseeable future.
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